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RECENT CASES. O 

passenger of his opportunity of buying a ticket. Taking the two propositions 
just stated into consideration, it would appear that the dissenting opinion, 
basing its decision on the absolute rights of the parties, is in accord with 
the weight of authority. 5 Am. & Eng. Enc. (2 ed.) 595. 

COPYRIGHT-INFRINGEMENT-CITATIONS FROM LAW BOOKS.-EDW. THOMP- 

SON Co. v. AM. LAW BOOK CO., 122 FED. 922.-Held, that where the author 
of a law book, in collecting all the citations of cases available, includes 
those found in a previously copyrighted work, and, after examining the 
reports, cites such as he considers applicable in the support of his own 
original text, the copyright of the earlier work is not infringed. 

Matter, to be copyrighted, must be original; Brightby v. Littleton, 37 Fed. 
103; or must be arranged in an original design. Mutual Adv. Co. v. Refo, 
76 Fed. 96i. Common materials cannot be so copyrighted as to preclude 
others from using them. Simms v. Stanton, 75 Fed. 6. Yet compilations 
of such matters in a copyrighted work cannot be copied off-hand into 
another work of a similar nature, either in this country; Gray v. Russell, i 
Story II; 2 Story, Eq. Jur., sec. 940; or in England; Lewis v. Fullarton, 
2 Beav. 6; although use may be made of them to discover errors and 
omissions; Jarrold v. Hoylston, 3 Kay & J. 708; or as a means for reaching 
an original result. Copinger, Copyright, 9i. 

DURESS-THREATS TO PROPERTY.-SEARLE ET AL. V. GREGG, 72 PAC. 544 
(KAN.).-Held, that a mortgage, procured by threats of mischief and 
injury to property, is to be regarded as having been made under duress. 

The old common law rule was that, to constitute duress, threats must 
be of loss of life, loss of limit, mayhem, or imprisonment. Bac. Ahr., Title 
Duress, A. The threat must have been, also, such as to overcome a 
will of ordinary firmness. Co. Litt., 253. And this latter rule is upheld 
by modern decisions. U. S. v. Huckabee, I6 Wall. 414. But the better 
view is that, if the will of the party threatened is overcome, there is duress. 
Foshay v. Ferguson, 5 Hill 154; Clark, Cont., 358. Hence in this country 
threats against property may constitute duress; Spaids v. Barrett, 57 Ill. 289; 
the English courts disagree. Skeate v. Beale, ii Ad. & E. 983. The 
tendency seems to be to conform our law to the rule long a part of the 
Civil Law. Domat, Civ. Law, pt. I, bk. I, tit. i8, 82. 

EXECUTORS AND ADMINISTRATORS-LIMITATIONS-DEBTS-NEW PROMISE. 
-FINDLEY V. CUNNINGHAM ET AL., 44 S. E. 472 (W. VA.).-Held, that an 
executor or administrator cannot make a new promise to pay a debt of 
his decedent either before or after the debt has been barred by the statute 
of limitations. McWhorter, P., and Dent, J., dissenting. 

The reports show but few decisions on the point involved, and they 
are of an uncertain character. In Forney v. Benedict, 5 Penn. St. 226, it 
is held that a promise to pay by the executor, given before the debt is 
barred, must be supported by a sufficient consideration. The executor in 
the case above is held personally liable. Such a promise is considered in 
Case v. Cushman, I Barr. (Penn.) 246, but a nudumn pactum. The deter- 
mining factor in Ricketts v. Ricketts, 4 Lea (Tenn.) i63, is the special 
request of the executor for a definite time in which to collect the decedent's 
assets. Otherwise his promise to pay will not prevent the bar of the 
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statute. The test in Johnson v. Ballard, ii S. C. I78, is the "willingness 
to pay" on the part of the executor. An expression of such willingness 
furnishes a new starting point for the running of the statute. The opinion 
in question relies quite as much on the weight of authority as on the 
construction of its own statute for the decision rendered. Prior to a law 
of i849, this court held that it was competent for an executor, by his 
promise to pay a debt of the testator, to exempt the case from the operation 
of the statute of limitations, and that it was no devastavit in him to do so. 
Bishop v. Harrison, 2 Leigh (Vir.) 534. It may be well said that the 
main opinion has done much to clarify the law on this subject. 

FERRY FRANCHISE-VOLUNTARY TRANSFER.-EVANS V. KROUTINGER ET AL., 

72 PAC. 882 (IDAHO).-Held, that a ferry franchise may be voluntarily 
transferred. 

In England the right to transfer a ferry franchise is apparently un- 
questioned. Pim v. Currell, 6 M. & W. 234. And the weight of authority 
in this country corresponds. Dundy v. Chambers, 23 Ill. 369. Such a 
franchise, however, grows out of a grant by the state. 3 Kent, CoM. 458. It 
is a contract wherein the operator assumes certain duties to the public. 
Dufour v. Stacey, go Ky. 288. The law of contracts is that duties assumed 
in them cannot be assigned. Clark, Cont., sec. 223. It is difficult to see 
why this does not apply to ferry franchises. The Maverick, I Sprague 23. 
Indeed some of our courts hold that it does. Thomas v. Armstrong, 7 Cal. 
286; Knott v. Frush, 2 Or. 237. And even the English courts apply a like 
reasoning to render railroad franchises untransferable. Winch v. Birken- 
head Ry. Co., I3 Eng. L. & Eq., 506. 

INJUNCTION-LABOR STRIKERS-INTERFERENCES WITH INTERSTATE COM- 
MERCE.-KUNDSEN ET AL. V. BENN ET AL., 123 FED. REP. 636.-Hfeld, that 
employes who have left the service of an employer, because of strike, have 
no right to interfere with employer's business by persuading, or otherwise 
attempting to compel, other workmen to leave their work, and an injunction 
will lie to prevent such interference. 

While the opinion of the court in this case is based on well settled 
principles, a further step has been taken in the enjoining of persuasion by 
strikers as a means to induce fellow workmen to leave their employment. 
Acts of violence and force, of course, have been repeatedly enjoined. In re 
Debs, 158 U. S. 725; U. S. v. Amalgamated Council, 54 Fed. 994; Toledo 
R. R. v. Penn. Co., 54 Fed. 730. But all the previous cases have stopped 
short of declaring the acts of strikers unlawful when the boundary line 
between force and threats and mere persuasion has been reached. The right 
of federal courts to enjoin strikers on the ground of interference with 
interstate commerce has been most recently passed upon in the case of 
Wabash R. R. v. Hannahan. See I2 Yale Law J. 448. 

MORTGAGE-SALE UNDER POWER-LIMITATIONS.-MENZEL ET AL. V. HIN- 

TON ET AL., 44 S. E. 385 (N. C.) .-A mortgage was given containing a 
power of sale. Held, that the right of the mortgagee to foreclose by execu- 
tion is not affected by Code i883, sec. 152, prescribing a ten-year limitation 
for an action to foreclose a mortgage or deed of trust, but is unlimited as to 
time. Clark, C. J., and Douglas, J., dissenting. 


	Article Contents
	p. 49
	p. 50

	Issue Table of Contents
	Yale Law Journal, Vol. 13, No. 1 (Oct., 1903), pp. i-vii+1-55
	Volume Information [pp. i-vii]
	The Study of Elementary Law, the Proper Beginning of a Legal Education [pp. 1-15]
	The Monroe Doctrine; The Polk Doctrine; Anarchism [pp. 16-41]
	Comment
	The Power of the State over Christian Science [pp. 42-44]
	Local Taxation of Interstate Commerce [pp. 44-46]
	Federal Succession Tax on Bequests to Municipality [p. 46]
	Property Right in One's Name and Picture [pp. 46-47]

	Recent Cases
	Bank Check. Bill of Exchange. Certification. Eakin v. Citizens State Bank, 72 Pac. 874 (Kan.) [p. 48]
	Carriers. Refusal to Pay Extra Fare. Assault on Passenger. Monnier v. N. Y. C. & H. R. R. Co., 67 N. E. 569 (N. Y.) [pp. 48-49]
	Copyright. Infringement. Citations from Law Books. Edw. Thompson Co. v. Am. Law Book Co., 122 Fed. 922 [p. 49]
	Duress. Threats to Property. Searle et al. v. Gregg, 72 Pac. 544 (Kan.) [p. 49]
	Executors and Administrators. Limitations. Debts. New Promise. Findley v. Cunningham et al., 44 S. E. 472 (W. Va.) [pp. 49-50]
	Ferry Franchise. Voluntary Transfer. Evans v. Kroutinger et al., 72 Pac. 882 (Idaho) [p. 50]
	Injunction. Labor Strikers. Interferences with Interstate Commerce. Kundsen et al. v. Benn et al., 123 Fed. Rep. 636 [p. 50]
	Mortgage. Sale under Power. Limitations. Menzel et al. v. Hinton et al., 44 S. E. 385 (N. C.) [pp. 50-51]
	Payment. Note. Webb et al. v. Nat. Bank of the Republic, 72 Pac. 520 (Kan.) [p. 51]
	Prison Records. Photographs. Measurement of Criminals. Mandamus. In re Molineux, 83 N. Y. Supp. 943 [p. 51]
	Railroads. Injury to Person on Track. Contributory Negligence. Atchison T. & S. F. Ry. Co. v. Schwindt, 72 Pac. 573 (Kan.) [p. 52]
	Trade. Unfair Competition. Deception of Public. Hopkins Amusement Co. v. Frohman, 67 N. E. 391 (Ill.) [p. 52]

	School and Alumni Notes [pp. 53-54]
	Acknowlegments [p. 55]



